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SENTENCING LEGISLATION AMENDMENT AND REPEAL BILL 
Second Reading 

Resumed from 15 August. 

MS S.E. WALKER (Nedlands) [1.28 pm]:  I will reiterate.  I was saying how disappointed I am that this 
Government -  

Mr J.A. McGinty:  You need not repeat that! 

Ms S.E. WALKER:  There is more to come!  I was saying how disappointed I am, and how disappointed other 
commentators in the sentencing industry, if we can call it that, and the judiciary and other stakeholders are, that 
the Government has not consulted them on this Bill.  I am very surprised, because I often hear the Attorney 
General on the radio telling us that he is consulting with everybody.  I am not sure why he has not consulted with 
the judiciary on this Bill.  I accept that there have been some consultations about some provisions and 
amendments to the Bill with regard to the Hammond report, and I will come to that shortly.  However, there have 
been some without regard to that report.   

I thank members of the Department of Justice who briefed me on this matter; they were very helpful.  Any 
comments I make are not a reflection on them.   

At this stage the Opposition supports the Bill, although it may have some difficulty with some aspects of the Bill 
and may seek amendments during the consideration in detail stage, particularly in the light of the fact that 70 
Acts will be affected by the principal Bill, the Sentencing Legislation Amendment and Repeal Bill.   

Sentencing is a complex matter and, generally speaking, the skills of a sentencer, developed over time, are 
invaluable to the criminal justice system and to our society.  Having been in the criminal justice system for some 
considerable time before I came to Parliament, I put on the record for those who are unfamiliar with the 
sentencing process that a tremendous amount of integrity, balancing, intellectual application, wisdom, judgment 
and skill is needed to determine the sentence appropriate to the facts and circumstances of each case that comes 
before a court.  It is not simply the reading of sets of criteria set out in a range of Acts; it takes skill acquired 
over time and an appreciation and knowledge of where a particular case fits in with other offenders who commit 
similar offences.  I add also that sentencing another person is not an easy matter.  Compared with the criminal 
justice system, the Parliament is quite a light-hearted exercise on many occasions.  Sentencing another person is 
a very sombre, serious exercise.  It is difficult because sentencers in our courts often must do that many times a 
day.  It dramatically affects a person’s life.  It is not an easy job when the sentencer knows that he or she will 
have an effect on a person’s life, relationships and family.  Sentencers sometimes make mistakes and that is why 
the appeal process is in place.   

It is said that the Sentencing Legislation Amendment and Repeal Bill and the Sentence Administration Bill 
contain six key reforms: first, the removal of the one-third automatic remission on sentences; secondly, the 
removal of the two-tier parole system; thirdly, the prohibition of sentences under six months; fourthly, 
amendments to the Road Traffic Act; fifthly, a new mandatory order to adjourn sentences for up to 12 months; 
and, sixthly, the repeal of the previous Government’s unproclaimed legislation.   

I will focus first on one of the main features of the Bill; that is, parole.  The parole system will be retained.  The 
rationale for parole can be found in several old reports that I have seen over quite a few years at Crown Law.  
First I will refer to the “Report on Parole, Prison Accommodation and Leave from Prison in Western Australia”, 
released in 1979 by the then crown counsel, Kevin Parker, who later became Solicitor General and is now Mr 
Justice Parker of the Supreme Court.  I had not appreciated that parole had been in the criminal justice system for 
a relatively short period - about 125 years, which is short for the criminal justice system.  However, on the 
advantages of parole, the Parker report, which was very influential, states -  

Parole offers significant advantages to those who need supervision and counselling to help them adjust 
to life outside prison and to cope with its difficulties, and also to those who learn from exposure to the 
criminal justice system.  The community benefits from these advantages.  As long as they can be 
maintained without causing undue risk to the community from offences by parolees, and without 
shaking public confidence in the criminal justice system because it appears too lenient, it seems 
desirable that it be maintained.   

Similarly, His Honour Judge Kevin Hammond of the District Court chaired the committee that released the 
“Report of the Review of Remission and Parole” in March 1998.  At page 7, under the heading “The rationale 
for parole”, the report states - 
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Parole is a mechanism whereby a prisoner may be released from prison upon completion of the 
minimum term of his/her sentence and thereby serve the balance in the community.  The primary 
purposes of parole are to: (1) support the re-integration of offenders from prison to the community, and 
(2) reduce the risk of re-offending.  Parole also serves as an important “ally” of victims of crime, 
keeping victims informed of the offenders’ release status, and often soliciting victims’ views on release 
conditions.  Given adequate support, parole may also serve as a means of satisfying public desire for a 
system that protects both its safety and “peace of mind”.   

Abolition of parole has re-emerged, particularly in the United States, as a response to public concerns 
about crime.   

I fully support the retention of parole, and it is important to put on the public record why we are retaining parole 
in this State.  I am pleased that the Government has retained parole and is acting, I presume, on the Hammond 
report in relation to this matter.  The report continues -  

Parole abolition has failed to produce more severe sentencing and to reduce crime, and this failure has 
led to its re-instatement in a number of States of the United States.  Parole can actually toughen 
sentencing: instead of automatic release under “reform” policies, discretionary parole can keep 
dangerous and violent offenders in prison for longer periods.  Moreover, parole is a strong and 
comprehensive approach to controlling violent and dangerous offenders because of its constant review 
of offenders in prison; continual re-evaluation of risk; leverage of offenders before release to ensure 
good behaviour in the community; supervision after release; and potential to re-imprison parolees who 
appear to present a threat to the community.   

Conceptually, at least, there would seem to be a sound basis for a system of parole.   

Parole was first introduced in Western Australia in the Offenders Probation and Parole Act 1963, but it has been 
used in other parts of the world for well over 125 years.  Parole applies only when an offender has been 
imprisoned.  Its object is to encourage the rehabilitation of the offender.  It forms part of the sentence and, 
therefore, is a conditional release of a prisoner from custody before the completion of his sentence.  The prisoner 
is at liberty in the community but, as I understand it, is under the supervision of the Department of Justice.  
Under the present regime, if the offender breaches parole conditions, he is at risk of returning to prison to 
complete not only the parole period but also the one-third remission that would have been abolished at the 
completion of the parole period.  The classic example that is always used is the six-year term of imprisonment.  
That is enshrined in the Sentence Administration Act, which is about to be repealed.   

A member interjected. 

Ms S.E. WALKER:  Well, some people from this House have gone to prison.  I am not sure what term they 
received, but let us say that it was a six-year term.  Currently, if people who receive a six-year term serve two 
years in custody and two years on parole, at the successful completion of the parole period - that is, at the end of 
the four years - they get their automatic remission.  Currently, parole cannot be for a period longer than two 
years.  I have always accepted that.  I have just read the report of the Chief Justice, which he wrote when the 
matrix legislation came before this House in 1998.  In that report he confirms for Parliament, under section 
144(1) of the Sentencing Act, that it is generally thought that a parole period of longer than two years is not 
effective.  Even if a person were sentenced to a six-year term and a four-year term, that person would still 
receive only two years parole; that is, even when the years are added together, the person cannot have a parole 
period longer than two years.   

In 1996 a remission and parole review was conducted by Chief Justice Hammond of the District Court, to whom 
I have already referred, and a committee of very knowledgeable people who knew what they were talking about.  
That is more than I can say for some people in this place whom I have heard comment on the criminal justice 
system from time to time.  I wonder out loud again how many people have gone to court, because it is an 
enormous issue in our community.  Going into the Magistrates, District or Supreme Courts on a pleas and 
sentencing day would probably make the hair on the back of their necks stand on end.  However, at least people 
would have some appreciation of what victims, witnesses and offenders in Western Australia go through when 
they appear before these courts.  They would also have some appreciation of the problems that the judiciary 
faces and how hard judges work. 

Mr J.L. Bradshaw:  That doesn’t put some criminals off though; they seem to like to go back. 

Ms S.E. WALKER:  They do, and that is one of the problems we have with our society.   

The Hammond committee began its review in 1996 and reported in 1998.  The Attorney General, in his second 
reading speech, said that many suggestions in the report on remission and parole had been incorporated in the 
legislation.  The committee examined systems of parole and remission in other Australian States and the United 
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Kingdom and invited submissions from members of the public and key stakeholders, including the Chief Justice 
of Western Australia, the Chief Stipendiary Magistrate and the chairmen of the Parole Board of WA and the Law 
Society of WA.  The Hammond report is a great document.  Members will find a quick resume from the key 
stakeholders at the back of the report, which states the key points in the report made by the Chief Justice of 
Western Australia, the Chief Stipendiary Magistrate and the chairmen of the Parole Board and the Law Society. 
The committee, which started in 1996 and finished in 1998, deliberated for some time.  It examined models that 
might be suitable for adoption in Western Australia and recommended an approach to which I will refer.  The 
report was set against what it said was a background of simmering disquiet in the community and among the 
judiciary concerning the sentencing system in WA.  The community has always felt disquiet over sentences 
imposed on offenders whom they read about in the papers.  They are astonished to learn about the actual time in 
custody that a prisoner serves.  I do not know why the community has no general understanding of the matter.  
Years ago, when I joined Crown Law, I was astonished to learn that offenders received one-third remission of 
their sentences.  I understood why when it was explained to me.  It is like holding a carrot in front of offenders to 
get them to behave well and earn their remission.  As I said, in a six-year term the carrot is held out until a 
prisoner successfully completes his or her time in custody and on parole.  That carrot will be gone with this 
legislation.  The Attorney General will probably say that there is another carrot.  However, there is no general 
understanding in the community that parole forms part of the sentence and must be successfully completed by an 
offender. 
I will give an example that was pointed out to me when I asked a few people about the sentencing process.  Jack 
Van Tongeren received a sentence of 18 years without parole.  However, if he had received parole, he would 
probably be back inside prison serving extra time, given the comments that he made on his release from prison.  
He was released under the current system after 12 years.  If he had been given a parole order, he would have 
been released after 10 years and would have had to behave for two years on parole; otherwise he would have 
gone back inside to serve not only the remainder of the parole period but also the one-third remission of his 
sentence.  There are, therefore, problems with the system.  
The Hammond report found that the judiciary’s concerns centred around giving back to the judiciary the 
discretion to determine whether to fix a minimum term and whether to fix the length of that term in light of the 
head sentence imposed.  When parole was introduced in 1963, the Offenders Probation and Parole Act was 
simple.  On my reading of the Parker and Hammond reports, the Act was borne out of the ideology of care for 
the oppressed, a distaste for imprisonment and a persistent faith in the successful outcome of the scientific 
treatment of the criminal.  However, in the 1950s and 1960s, according to the Hammond report, two managerial 
problems presented themselves: prison control and prison population levels.  The problem of prison population 
levels has stayed with us.  Although prison population levels are not necessarily a concern of the judiciary, they 
are a concern of politicians and of government.  Parole, therefore, provided an encouraging management tool in 
the prison environment.  The judiciary played a key role in the system because the chairman of the Parole Board 
was a judge.  There was no automatic eligibility for parole. 
In 1985 parole eligibility was restricted.  There was no longer a presumption of a minimum parole term in 
sentences of 12 months or more.  However, sentencers had a discretion to grant parole when the nature of an 
offence, the circumstances of its commission and the antecedents of the convicted person were considered 
together.  In 1998 the legislation was amended again to meet criticism of the minimum term regime.  A formula 
was inserted in the Act to determine the earliest eligibility date for parole consideration, which formula set 
maximum and minimum parole periods.  Parole was virtually autonomous and was called clean street time.   
On page 4 the Hammond report states - 

The formula decided upon and inserted in the legislation - 
That was then section 37A(2) of the Offenders Community Corrections Act - 

was that: 
“Where an order is made under subsection (1) in respect of a term of imprisonment the convicted 
person is eligible to be released from prison on parole - 
i. where the term is not more than 6 years - after having served one third of the term; 
 or 
ii. where the term is more than 6 years - after having served 2 years less than two thirds of the 

term.” 
In 1989 the Joint Select Committee on Parole stated that if the parole eligibility date were to be changed from 
one-third to one half of the sentence, there would be a substantial increase in prison bed requirements and it 
doubted the effectiveness of imprisonment.  The committee, therefore, did not recommend a change to the parole 
regime, but supported the abolition of what was then a 10 per cent reduction in the non-parole period.  In 1989, 
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therefore, the Joint Select Committee on Parole considered changing the one-third remission to one-half of the 
sentence and rejected it.  However, this Government has now brought into the Parliament legislation to allow an 
offender with a sentence of 18 years imprisonment to be released after nine years.  The Attorney General can 
correct me, but I wonder how that will work in reality.  Other amendments were made but they are not relevant 
to this legislation. 
The current provision for making a parole eligibility order is found in section 89 of the Sentencing Act.  That 
section, which is about to be repealed by the legislation before the House, states - 

(1) A court sentencing an offender to one or more fixed terms may, if it considers that it is 
appropriate to do so, order that the offender be eligible for parole by making a parole eligibility 
order. 

(2) In determining whether it is appropriate to make a parole eligibility order, a court may have 
regard to all or any of the following: 

(a) the seriousness and nature of the offence; 

(b) the circumstances of the commission of the offence; 

(c) the offender’s antecedents; 

(d) circumstances relevant to the offender or which, in the court’s opinion, might be 
relevant to the offender at the time when the offender would be eligible for release 
on parole if a parole eligibility order were made; 

(e) any other reason the court decides is relevant. 
(3) A parole eligibility order must not be made if the fixed term or the aggregate of the fixed terms 

is less than 12 months . . . 
That will change because there will be parole orders under the new regime called “CEO orders”, which I will 
come back to. 
Currently, a parole order cannot be for less than 12 months, except when an offender at the date of sentence is 
serving or has yet to serve a parole term imposed previously.   
The section I just read was an enactment of the original section 37 of the Offenders Community Corrections Act.  
The new section 89 gave rise to considerable case law.  The Hammond report recorded two key points that 
emerged from that case law; first, the sentence must be considered without reference to parole or its mechanism.  
In reference to R v Archibald on that aspect, the Hammond report on page 5 states - 

. . . “[t]he question of eligibility for parole must be considered once the sentence of imprisonment 
appropriate to the gravity of the offence in the light of the antecedents of the offender has been 
determined”. 

I am going through this report because that two-step mechanism will be replaced by the legislation before the 
House today; it will repeal the system that provides a presumption in favour of eligibility for parole.  The 
legislation takes away that presumption.  As the Attorney General said in his second reading speech, parole will 
be less available, particularly for repeat offenders or those who offended on parole in the past.  That repeal is 
contained in the Sentencing Legislation Amendment and Repeal Bill 2002.  I note that section 92 of the 
Sentencing Act is to be repealed.  It states - 

A prisoner serving a prescribed term is discharged from that sentence at the end of the term and subject 
to Division 2 of Part 2 of the Sentence Administration Act 1995, must be released then. 

I will ask during the consideration in detail stage for the definition of prescribed term, but I am concerned that a 
person on parole is a sentenced prisoner while on parole; so the sentence is not completed until he has finished 
serving parole.  It concerns me that a person is now on parole with no real carrot at the end of the term.  I will 
come to that during the consideration in detail stage. 
Sections 93 to 95 of the Sentencing Act also repeal the old calculations or formulae for remission and how a 
parole term is calculated when two or more terms of imprisonment are imposed.  The new provisions in the 
Sentence Administration Bill now cover aggregation of parole terms.  Clause 23(1) states - 

A prisoner is eligible to be released on parole when he or she has served one-half of his or her term. 
This applies across the board to all prisoners who have been granted parole eligibility.  This is not in line with 
the recommendations of the Hammond report.  The rationale behind this legislation is to further simplify a 
process that began when the member for Kingsley was Attorney General and the Sentencing Act was enacted.  I 
would like to mention something about Dr Neil Morgan’s comments, which I am sure relate to the member for 
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Kingsley, so I will put them on the record, because it will be nice for the Opposition to receive a compliment for 
some of its previous legislation.  At page 5 of his submission he states - 

It is no coincidence that the most effective long term reforms to sentencing legislation in Western 
Australia during the 1990’s were those changes in the mid-1990’s which were preceded by reasonably 
thorough consultation processes; namely, the Young Offenders Act 1994, the Sentencing Act 1995 and 
the Sentence Administration Act 1995. 

Those reforms were implemented in consultation with the judiciary and the key stakeholders.  I am sure the 
Attorney General will tell me why these current reforms were kept in-house and other key stakeholders were not 
included. 
According to the Hammond report, those Acts went a long way to achieving a simplified process so that the 
people involved were aware of the issues the courts take into account and the effect and consequences of a range 
of sentencing alternatives.  However, issues of imprisonment, parole and remission still remained vulnerable to 
the public.  These provisions were buried somewhere in some Acts, and only the judiciary, when sentencing, or 
practitioners knew where to find them.  If a person were to be sentenced, defence counsel would probably say, 
“You will probably get six years, but don’t worry; it only means a two-year custodial term and two years 
parole.”  That is still explained today, but when the case is reported and journalists get hold of it - which is fair 
enough - they work out that the person may have been sentenced to a six-year term of imprisonment but will 
serve only two years in custody. 

These Bills to be enacted today - maybe next week - are an attempt by the Government to provide greater clarity 
to the core of the sentencing system.  We are told this is an attempt to restore confidence in the system.  Setting a 
minimum term of 50 per cent before parole eligibility across the board for all offenders was not a 
recommendation of the Hammond committee.  At page 26 the report states - 

Prisoners serving sentences of more than 12 years would become eligible for release after having served 
two thirds of the term less 2 years.  This would ensure that prisoners serving longer sentences do not 
serve less time in custody than under the existing arrangements.   

Recommendation 4  

It is recommended that the existing formula be modified so that, where a parole eligibility order is 
made, the offender becomes eligible for release on parole after serving half of the term, except in 
the case of sentences of more than 12 years, where the offender would become eligible for release 
after having served 2 years less than two thirds of the term. 

The committee believed that the 50 per cent rule, which mirrored the basic structure of the then United Kingdom 
model, would provide suitable clarity in sentencing.  It believed that the translation of the current sentence length 
to such a new system would be easy to accommodate in the current sentencing principles - the Sentencing Act.  
However, it was the committee’s view that a prisoner serving a sentence of more than 12 years should become 
eligible for release after having served two-thirds of the term, less two years, to ensure that prisoners serving 
longer sentences did not serve less time in custody than under the existing arrangements.  In fact, that is what 
will happen.  For example, a prisoner who receives a sentence of 18 years with parole will now receive one-third 
in remission, so it is cut back to 12 years.  Parole is two years, so they will serve 10 years in custody.  Now, with 
the 18-year term, they will serve nine years in prison.  Under the Hammond recommendation, an offender who 
received an 18-year term would be eligible for release after having served two years less than two-thirds of his 
term; that is, 10 years.  In essence, under this legislation the very serious offender would spend less time in 
custody.  The Attorney General says he is doing this in the interests of clarity and public understanding.  He 
clearly recognises that he is not following the Hammond report on this issue.  The Attorney General should be 
concerned about this.  For instance, will a person who has committed incest with his daughter over a long period 
- a very serious offence - serve less time in custody?  The public will not be happy to learn about that.  At page 
180 of Hansard in the Attorney General’s second reading speech, he states - 

Thus parole will be for those who can most benefit from it.  It will be easier for a court to refuse parole.  
The Bill contemplates that a prisoner eligible for parole must serve at least 50 per cent of his or her 
sentence before becoming eligible for parole.  This differs in part from the approach taken in the 
Hammond report, which recommended that in longer-term sentences the existing parole formulae be 
maintained. 

I have said why - because the serious offender will get the shorter sentence.  He continues - 

In the interests of clarity and public understanding, the Bill adopts a consistent approach to the 
treatment of parole throughout by applying a uniform 50 per cent requirement.  
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That is not good enough, and is something the Attorney General could easily explain to the public.  This 
legislation is about softening up the terms of imprisonment; it cannot be seen as anything else.  To ensure that 
sentences issued under this new regime still give a sentenced person similar terms in custody as exist under the 
current regime, the sentencer will now be required to explain the effect of sentences, which is a good thing, 
because that is normally left to defence counsel.  I note that the Chief Justice, in his report to the Parliament, did 
say that they already do that.  They will now have to make it very clear; and they will have to provide a 
mechanism for the adjustment of sentences.  That is found under schedule 1, “Transitional provisions”, at page 
75 of the Sentencing Legislation Amendment and Repeal Bill - 

2. Sentencing courts to take into account the effect of the sentencing amendments 

(1) The purpose of this clause is to ensure, as far as is practicable, that an offender 
sentenced after the commencement of the sentencing amendments to a fixed term 
spends the same time in custody serving that term than he or she would have done had 
he or she been sentenced before the commencement of the sentencing amendments. 

That is a very important part of the Bill, because I aim to show that, while the public may believe it is getting the 
truth about sentencing, it is in fact getting a bit of a bum steer.  A person who is currently exposed to a potential 
term of six years imprisonment will now be exposed to four years only.  It continues - 

(2) If a court sentencing an offender to imprisonment proposes to impose a fixed term 
(with or without a parole eligibility order) it must - 

(a) consider whether the sentence it proposes would, by reason only of the new 
provisions, result in the offender spending more or less time in custody 
serving that term - 

Debate interrupted, pursuant to standing orders.  

[Continued on page 2676.]  
 


